CODE REVISER USE ONLY

PROPOSED RULE MAKING OFFICE OF THE CODE REVISER

STATE OF WASHINGTON
FILED

DATE: February 12, 2025
CR-102 (June 2024) TIME: 5:18 PM

(Implements RCW 34.05.320) -05-
Do NOT use for expedited rule making WSR 25-05-047

Agency: Department of Social and Health Services, Behavioral Health Administration

U] Original Notice
1 Supplemental Notice to WSR
Continuance of WSR 24-16-107

[ Preproposal Statement of Inquiry was filed as WSR 22-21-057 ; or

1 Expedited Rule Making--Proposed notice was filedas WSR _____; or
[ Proposal is exempt under RCW 34.05.310(4) or 34.05.330(1); or

[ Proposal is exempt under RCW ____ .

Title of rule and other identifying information: (describe subject) WACs 388-878-0010 - Introduction and overview, 388-
878-0020 - Outpatient competency restoration program (OCRP)—Definitions., 388-878-0030 - Clinically appropriate for
outpatient competency restoration services., 388-878-0040 - Assignment of clients and initial intake., 388-878-0050 -
Conditions of participation., 388-878-0060 - OCRP provider reporting., 388-878-0070 - Early competency evaluation., 388-
878-0080 — Program removal., 388-878-0090 - Program end., and newly adding WAC 388-878-0051 - Leave of absence.

Hearing location(s):
Date: Time: Location: (be specific) Comment:

March 25, 2025 10:00 a.m. |Virtually via Teams or Call in Hearings are held virtually, see the DSHS website at
https://www.dshs.wa.gov/sesa/rpau/proposed-rules-and-
public-hearings for the most current information.

Date of intended adoption: Not earlier than March 26, 2025 (Note: This is NOT the effective date)

Submit written comments to: Assistance for persons with disabilities:
Name DSHS Rules Coordinator Contact Shelley Tencza, Rules Consultant
Address PO Box 45850, Olympia WA 98504 Phone 360-664-6036

Email DSHSRPAURulesCoordinator@dshs.wa.gov Fax 360-664-6185

Fax 360-664-6185 TTY 711 Relay Service

Other Email shelley.tencza@dshs.wa.gov
Beginning (date and time) noon on February 19, 2025 Other

By (date and time) 5:00 p.m. on March 25, 2025 By (date) 5:00 p.m. on March 11, 2025

Purpose of the proposal and its anticipated effects, including any changes in existing rules: In the 2022 legislative
session, the legislature passed 2SSB 5664, concerning forensic competency restoration programs. This legislation made
changes to the Outpatient Competency Restoration Program procedures and requirements. These rules are necessary to
implement the legislation. This proposal will update definitions related to Outpatient Competency Restoration Program
(OCRP), reflect addition of Recommended Service Plans, clarify intake process and conditions of participation, adds a new
section of WAC to outline a Leave of Absence for individuals in OCRP, update process for OCRP provider reporting, clarify
early competency evaluation process, and add clarity and direction for program termination, removal, and program end. This
will add clarity to the processes for providers and individuals in OCRP. This continuation is required due to a delay resulting
from competing administrative priorities. No changes have been made to the proposed rule text, with this continuation. If you
have already provided comments, the department will consider those comments prior to permanent adoption.

Reasons supporting proposal: See above.

Statutory authority for adoption: RCW 10.77.086 & 10.77.088

Statute being implemented:
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Is rule necessary because of a:

Federal Law? O Yes X No
Federal Court Decision? O Yes X No
State Court Decision? O Yes X No

If yes, CITATION:

Agency comments or recommendations, if any, as to statutory language, implementation, enforcement, and fiscal
matters: None

Name of proponent: (person or organization) Department of Social and Health Services, Health Care Authority
Type of proponent: [ Private. [ Public. Governmental.

Name of agency personnel responsible for:

Name Office Location Phone
Drafting Emma Palumbo Office Building 2, Olympia, WA 360-972-6214
Implementation
Enforcement
Is a school district fiscal impact statement required under RCW 28A.305.1357 O Yes No

If yes, insert statement here:

The public may obtain a copy of the school district fiscal impact statement by contacting:

Name

Address

Phone

Fax

TTY

Email

Other

Is a cost-benefit analysis required under RCW 34.05.3287
[ Yes: A preliminary cost-benefit analysis may be obtained by contacting:
Name
Address
Phone
Fax
TTY
Email
Other
No: Please explain: Under RCW 34.05.328(5)(b)(iii) rules adopting Washington state statutes do not require a CBA.
This rulemaking is adopting WA State statute codified by SSSB 5664.

Regulatory Fairness Act and Small Business Economic Impact Statement
Note: The Governor's Office for Regulatory Innovation and Assistance (ORIA) provides support in completing this part.

(1) Identification of exemptions:

This rule proposal, or portions of the proposal, may be exempt from requirements of the Regulatory Fairness Act (see
chapter 19.85 RCW). For additional information on exemptions, consult the exemption guide published by ORIA. Please
check the box for any applicable exemption(s):

1 This rule proposal, or portions of the proposal, is exempt under RCW 19.85.061 because this rule making is being
adopted solely to conform and/or comply with federal statute or regulations. Please cite the specific federal statute or
regulation this rule is being adopted to conform or comply with, and describe the consequences to the state if the rule is not
adopted.

Citation and description:

1 This rule proposal, or portions of the proposal, is exempt because the agency has completed the pilot rule process
defined by RCW 34.05.313 before filing the notice of this proposed rule.

I This rule proposal, or portions of the proposal, is exempt under the provisions of RCW 15.65.570(2) because it was
adopted by a referendum.
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I This rule proposal, or portions of the proposal, is exempt under RCW 19.85.025(3). Check all that apply:

O RCW 34.05.310 (4)(b) O RCW 34.05.310 (4)(e)
(Internal government operations) (Dictated by statute)
O RCW 34.05.310 (4)(c) O RCW 34.05.310 (4)(f)
(Incorporation by reference) (Set or adjust fees)
O RCW 34.05.310 (4)(d) O RCW 34.05.310 (4)(9)
(Correct or clarify language) ((i) Relating to agency hearings; or (ii) process
requirements for applying to an agency for a license
or permit)

LI This rule proposal, or portions of the proposal, is exempt under RCW 19.85.025(4). (Does not affect small businesses).
This rule proposal, or portions of the proposal, is exempt under RCW 34.05.328(5)(b)(iii).

Explanation of how the above exemption(s) applies to the proposed rule: This rulemaking is adopting WA State statute
codified by SSSB 5664

(2) Scope of exemptions: Check one.

The rule proposal: Is fully exempt. (Skip section 3.) Exemptions identified above apply to all portions of the rule proposal.
LI The rule proposal: Is partially exempt. (Complete section 3.) The exemptions identified above apply to portions of the rule
proposal, but less than the entire rule proposal. Provide details here (consider using this template from ORIA):

1 The rule proposal: Is not exempt. (Complete section 3.) No exemptions were identified above.

(3) Small business economic impact statement: Complete this section if any portion is not exempt.

If any portion of the proposed rule is not exempt, does it impose more-than-minor costs (as defined by RCW 19.85.020(2))
on businesses?

No Briefly summarize the agency’s minor cost analysis and how the agency determined the proposed rule did not
impose more-than-minor costs.  This rulemaking is adopting the Washington state statute codified by SSSB 5664,
chapter 288, Laws of 2022. Exempt under RCW 19.85.020(2) — does not impose costs on small business.

] Yes Calculations show the rule proposal likely imposes more-than-minor cost to businesses and a small business
economic impact statement is required. Insert the required small business economic impact statement here:

The public may obtain a copy of the small business economic impact statement or the detailed cost calculations by
contacting:

Name
Address
Phone
Fax
TTY
Email
Other

Date: February 12, 2025 Signature:

Name: Katherine |. Vasquez ) = \A \l" /_/,---"""'
Title: DSHS Rules Coordinator l m’/“‘{ g M’%-’}}/

A

[
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AMENDATORY SECTION (Amending WSR 21-20-037, filed 9/27/21, effective
10/28/21)

WAC 388-878-0010 Introduction and overview. (1) Outpatient com-
petency restoration program (OCRP) is one of the elements of the True-
blood Settlement managed by the health care authority in collaboration
with the department of social and health services office of forensic
mental health services.

(2) The OCRP provides an option for courts to order competency
restoration services in the community for persons who the court deter-
mines are not competent to stand trial and are appropriate for commun-
ity-based treatment.

AMENDATORY SECTION (Amending WSR 21-20-037, filed 9/27/21, effective
10/28/21)

WAC 388-878-0020 Outpatient competency restoration program
(OCRP) —Definitions. "Active treatment" means the time period of en-
gagement where an individual court ordered to clinical outpatient com-
petency restoration is adhering to conditions of participation and
other services as directed by the program or treatment providers.

"Behavior concern report" or "BCR" means a report created by the
provider regarding behavioral concerns that may compromise ( (pregram
progress)) an individual's active treatment in OCRP. This report must
include any noncompliance with the conditions of participation and
conditions of release, even if such noncompliance does not rise to the
level of termination or removal from the program.

"Competency evaluation" means an evaluation performed to deter-
mine whether an individual is competent to stand trial.

"Department" or "DSHS" means the Washington state department of
social and health services.

"Enrollment" or "Enrolled" means an individual with a court order
for outpatient competency restoration services who has completed an
intake assessment with the provider and is scheduled to begin outpa-
tient competency restoration services.

"Forensic evaluator" means an appropriately licensed and approved
department staff member or contractor who completes competency to
stand trial evaluations.

"Forensic navigator" means department staff who are officers of
the court ((whe)) that assist ((theidndividwat—+te—aeeess)) individuals
in accessing services related to diversion or facilitate services and
connections for people in the outpatient competency restoration pro-
gram.

"Health care authority", "Authority", or "HCA" means the Washing-
ton state health care authority, any division, section, office, unit,
or other entity of HCA, or any of the officers or other officials law-
fully representing HCA.

"Inpatient competency restoration" means competency restoration
services performed in an inpatient setting, including a state psychi-
atric hospital or residential treatment facility.

"Leave of absence" or "LOA" means that an individual who is court
ordered and enrolled in outpatient competency restoration services is
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not receiving services; however, the individual has not been removed
from and may be returning to the program.

"Outpatient competency restoration program" or "OCRP" means com-
petency restoration services that are provided on an outpatient basis
to ((etients)) individuals who are on conditional release from custo-
dy.

"OCRP Director" means the individual who oversees a specific OCR
program. This individual works for the provider and is not a program
manager from the authority. The OCRP director may also include a des-
ignee identified by the OCRP director for times when the OCRP director
is unavailable.

"Provider" means the HCA-contracted provider of outpatient compe-
tency restoration program services, its employees, and agents.

"Recommended services plan" or "RSP" means a plan provided to the
courts by a forensic navigator, which indicates if an individual is
suitable for outpatient restoration and what services the individual
would be eligible for should they be released from custody.

"Removal from the outpatient competency restoration program"
means that the individual has been placed and admitted into the appro-
priately identified inpatient facility to resume competency restora-
tion.

"Termination from the outpatient competency restoration program"
means an individual fails to comply with the restrictions of the out-
patient competency restoration program (OCRP) such that restoration is
no longer appropriate in the outpatient setting or the individual is
no longer clinically appropriate for outpatient competency restora-
tion. Termination from OCRP is a decision and function of the provid-
er, which then begins the process for the removal of the individual
from outpatient competency restoration to inpatient competency resto-
ration by the department.

"Weekly status update" or "WSU" means a document completed by the
provider and submitted to the assigned forensic navigator.

AMENDATORY SECTION (Amending WSR 21-20-037, filed 9/27/21, effective
10/28/21)

WAC 388-878-0030 Clinically appropriate for outpatient competen-
cy restoration services. (1) A forensic navigator will complete and
submit a recommended services plan to the court for review. The recom-
mended services plan will include a determination of the individual's
suitability for OCRP, diversion options for the individual, and other
services/supports for the individual.

(2) The court may order ((e—edtient)) an individual into OCRP when
it determines the ((edifent)) individual is clinically appropriate to
receive outpatient competency restoration services ((—E+HHniecal—appre

r—an—eoutpatient—setting)) and when the department certifies there is
an available appropriate outpatient competency restoration program
that has adequate space for the person.

((2r—A—-tient)) (3) An individual may not be clinically appro-
priate for outpatient competency restoration services if the ((edti—
ent)) individual exhibits any of the following:

(a) Is not medically stable;

(b) Has current suicidal ideation with intent;
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(c) Is at heightened risk of harming others;

(d) ((Psyehiastrie)) Is experiencing psychiatric symptoms at a se-
verity that suggests that the ((etdent)) individual will not be able
to care for their basic needs or health and safety in the community
even with clinically appropriate housing and case management services;
or

(e) ((othexr)) Is exhibiting other concerning behavior or factors
which indicates the ((etdernt)) individual is not appropriate for out-
patient competency restoration services.

AMENDATORY SECTION (Amending WSR 21-20-037, filed 9/27/21, effective
10/28/21)

WAC 388-878-0040 Assignment of ((eliemts)) individuals and ini-
tial intake. (1) The forensic navigator will inquire into ((a—previd—
erls—eapaecity)) an OCR program's adequate space before informing the
court that the provider is able to accept a ((ease—assigament)) new

individual. Subject to ((eapaeity—timitatiens)) adequate space, the
designated provider will accept all ((etients)) individuals ordered by

the court.

(2) ((Fmmediatety—fottowing)) Once the ((ease—assignament)) signed
court order for outpatient competency restoration is received by the
department, the forensic navigator and provider will make arrangements
for the ((edfent)) individual to attend an initial intake appointment
to be conducted by the provider. The date of this appointment is the
program start date.

AMENDATORY SECTION (Amending WSR 21-20-037, filed 9/27/21, effective

10/28/21)

WAC 388-878-0050 Conditions of participation. Every ((ettent))
individual in receipt of modified conditions of release from the crim-
inal court and ordered for outpatient competency restoration must re-
main clinically appropriate for outpatient competency restoration
services, and must remain ( (substantialty—ecompltiant—with+thefeolleowing
conditions—of particeipatien)) in active treatment to include the fol-
lowing:

(1) Taking prescribed medications or receiving prescribed intra-
muscular medication, if applicable;

(2) Abstaining from alcohol and unprescribed drugs;

(3) Participating in regular urinalysis or other drug testing
( (For—elients—wheo—havea—ecurrent—Substarce—uwSe—disorderdiagnesis))
if applicable; and
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(4) ( (Brgaging)) Actively participating in ((their—eare—and
treatment)) competency restoration.

NEW SECTION

WAC 388-878-0051 Leave of absence. (1) Every individual with a
court order for outpatient competency restoration services who has
been enrolled in the OCRP may be placed on a leave of absence (LOA) by
the provider under the circumstances described in this section. An in-
dividual is placed on an LOA when they are not actively participating
in the OCRP and efforts are being made to return the individual to ac-
tive treatment and circumstances do not call for immediate removal to
an inpatient setting. An individual is placed on an LOA at the discre-
tion of the provider when there is a likelihood for the individual to
return to OCRP, however if that changes, theyv may be terminated from
the program and removed to inpatient restoration.

(2) Prior to the provider placing an individual on an LOA the
provider will inform the forensic navigator and will provide leave of
absence details in the weekly status update. The court will be in-
formed by the forensic navigator. An LOA pauses the individual's re-
storation period and extends the end date of legal authority.

(3) If an individual does not actively engage in competency re-
storation and other services as directed by the program or treatment
providers, they will be placed on a leave of absence.

(4) The following reasons effectively pause the individual's re-
storation period and extend the end date of legal authority:

(a) Conditional release review—treatment suspended meaning outpa-
tient restoration treatment is suspended while conditional release or-
der is under review as an individual has returned to custody, or is in
the community, or in a medical/civil psychiatric facility, but there
is a likelihood they may be eligible to return to OCRP. Leave contin-
ues until the individual returns to the program, or the court revokes
conditional release order.

(b) Other inpatient treatment meaning an individual has been ad-
mitted for temporary inpatient treatment (e.g., a medical, civil psy-
chiatric, SUD treatment, inpatient community behavioral health, or
crisis stabilization facility) but the provider deems there is a like-
lihood the individual will discharge back to OCRP and conditional re-
lease is not under review.

(c) Unexcused program absence meaning an individual has missed
three consecutive treatment days. An individual has missed three con-
secutive active treatment days, but the provider deems there is a
likelihood that they can be reengaged in OCRP; and

(d) "Other" meaning an excused absence by the OCRP provider not
captured in other LOA reasons including when the individual has an ex-
tenuating circumstance that does not allow them to attend three con-
secutive active treatment days, and the court is made aware of the ab-
sence.

(5) The following reasons do not pause the individual's restora-
tion period and do not extend the end date of legal authority:

(a) The period following an individual's end of legal authority
expiration meaning an individual's legal authority expires and compe-
tency hearing for additional court order is needed to determine wheth-
er the individual will return to the program; or
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(b) Conditional release review—-inpatient restoration meaning an
individual is admitted to inpatient restoration while conditional re-
lease order is under review; leave continues until the individual re-
turns to the program, or the court revokes the conditional release or-
der.

AMENDATORY SECTION (Amending WSR 21-20-037, filed 9/27/21, effective
10/28/21)

WAC 388-878-0060 OCRP provider reporting. (1) The provider will
submit a weekly status update to the assigned forensic navigator ((¥i=
Seewr matt) ) .

(2) The provider will submit a behavior concern report ( (when

K nt 1o ol oxs

at

~ R A P SRR
(&8 T [

here3s—concern—about elientlsbehavieor—Fhe—report—mu be—subm:

£ed)) to the forensic navigator ((via—direet—motification)) either by
way of in person contact or by phone. The communication will take
place on the same day that the behavior arose((+)) and ((additienatity
by¥)) the provider shall follow up with notification of completion via

secure email within ((twenty—feovr)) 24 hours of ((eemeerrn)) the con-
cern(s) .

AMENDATORY SECTION (Amending WSR 21-20-037, filed 9/27/21, effective
10/28/21)

WAC 388-878-0070 Early competency evaluation. The provider will
promptly request an early competency evaluation when the provider
( (determines)) believes the ((edient)) individual may meet one of the
following criteria:

(1) ((ertent—exhibitsbarriers—+teo—competeney)) The individual may
be competent to stand trial ((Ehat—areminimat—ornot—present)); or

(2) ( (Ettent—determined—teo—be—rnot—restorable —+to——~competenrey—+to
stapnd—+riat)) The individual is unlikely to be restored to competence.

AMENDATORY SECTION (Amending WSR 21-20-037, filed 9/27/21, effective
10/28/21)

WAC 388-878-0080 Program termination and removal. (()) If
((—edtitent)) an individual fails to comply with the conditions of the
outpatient competency restoration program such that restoration is no
longer appropriate in ((¥kat)) an outpatient setting or the ((edtient))
individual is no longer clinically appropriate as determined by the

OCRP director, then the department((+)) will work with law enforce-
ment, if appropriate, to assist with removal and admission to inpa-
tient restoration. ((£ke)) The department will remove the client from

the program and place the client in an appropriate facility for inpa-
tient competency restoration.
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AMENDATORY SECTION (Amending WSR 21-20-037, filed 9/27/21, effective

10/28/21)

WAC 388-878-0090 Program end. (1) The provider will no longer
o vz + ~1 1 n+ 1 + N N T EEE SN Sz e o n £ + 1 A o
( (u_) 1V CTT o LI CTTTCT LT T tJJ_\J\jJ_(_ALLI. bLtJUll CAtJJ.J_(_zLL.J.UlL A\ (S i s |\ S W ) s J_UJ_) )

provide outpatient competency restoration services to the individual
upon expiration of the outpatient competency restoration order. Compe-
tency restoration services include teaching competency restoration
curriculum and providing weekly status updates or monitoring for the
courts. The provider may continue to provide residential supports for
up _to 14 days after termination or successful completion and discharge
from OCRP services. Additionally, the provider, at its discretion, may
continue to provide care coordination services for a person who has
been terminated or successfully discharged from OCRP services to en-
sure coordination of care occurs.

(2) When a forensic navigator confirms with the court that the
individual will not be returning to the OCRP, ((Fkre)) the provider

plete a discharge summary document.
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