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FILED

CR-103E (December 2017) $#4|TEE:: I'B«-I;;e;n;er 30, 2021

(Implements RCW 34.05.350
and 34.05.360) WSR 21-24-069

Agency: Department of Social and Health Services (department)

Effective date of rule:
Emergency Rules
Immediately upon filing.
LI Later (specify)

Any other findings required by other provisions of law as precondition to adoption or effectiveness of rule?
U Yes No If Yes, explain:

Purpose: The department is amending WAC 388-97-0140 to waive and suspend the requirement for nursing homes to
suspend transfers and discharges pending the outcome of a resident appeal of the nursing home transfer or discharge
decision. The COVID-19 pandemic continues to require more rapid transfers and discharges than the rule permits. This
emergency rule waives the requirement for nursing homes to suspend transfers and discharges pending the outcome of a
resident appeal hearing, and improves resident safety by allowing faster grouping of COVID-19 positive residents in one
facility, or grouping asymptomatic residents together. This helps expedite infection control processes, and maximizes the
availability of nursing home beds.

Citation of rules affected by this order:
New: None
Repealed: None
Amended: WAC 388-97-0140
Suspended: None

Statutory authority for adoption: RCW 74.42.620

Other authority:

EMERGENCY RULE

Under RCW 34.05.350 the agency for good cause finds:

That immediate adoption, amendment, or repeal of a rule is necessary for the preservation of the public health,
safety, or general welfare, and that observing the time requirements of notice and opportunity to comment upon
adoption of a permanent rule would be contrary to the public interest.

O That state or federal law or federal rule or a federal deadline for state receipt of federal funds requires immediate
adoption of a rule.

Reasons for this finding: The threat of COVID-19 to our most vulnerable populations is significant, especially for those
receiving long-term care services in their homes and congregate settings, such as nursing homes. Currently WAC 388-97-
0140 requires nursing homes to suspend a transfer or discharge pending the outcome of a resident appeal request to the
Office of Administrative Hearings (the office) when the appeal is received by the office on or before the date the resident
actually transfers or discharges.

Strict compliance with these requirements will prevent, hinder, or delay certain transfers or discharges of nursing home
residents to other long-term care facilities when they are necessary to expedite the grouping or cohorting of residents to
reduce the spread of COVID-19, especially the Delta variant, among our most vulnerable populations, and to relieve stress
on our health care system to meet the increased demand of addressing COVID-19 related ilinesses.
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Note: If any category is left blank, it will be calculated as zero.
No descriptive text.

Count by whole WAC sections only, from the WAC number through the history note.
A section may be counted in more than one category.

The number of sections adopted in order to comply with:

Federal statute: New Amended Repealed
Federal rules or standards: New Amended Repealed
Recently enacted state statutes: New Amended Repealed

The number of sections adopted at the request of a nongovernmental entity:

New Amended Repealed

The number of sections adopted on the agency’s own initiative:

New Amended 1 Repealed

The number of sections adopted in order to clarify, streamline, or reform agency procedures:

New Amended Repealed
The number of sections adopted using:
Negotiated rule making: New Amended Repealed
Pilot rule making: New Amended Repealed
Other alternative rule making: New Amended 1 Repealed
Date Adopted: November 29, 2021 Signature:
Name: Katherine |. Vasquez ‘} ﬁ\ : i ||
Ny A -V iz
Title: DSHS Rules Coordinator "-I(L e ’ %})V 7
| &
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AMENDATORY SECTION (Amending WSR 20-03-103, filed 1/15/20, effective
2/15/20)

WAC 388-97-0140 Transfer and discharge appeals for resident in
medicare or medicaid certified facilities. (1) A skilled nursing fa-
cility and a nursing facility that initiates transfer or discharge of
any resident, regardless of payor status, must:

(a) Provide the required written notice of transfer or discharge
to the resident and, 1if known or appropriate, to a family member or
the resident's representative;

(b) Attach a department-designated hearing request form to the
transfer or discharge notice;

(c) Inform the resident in writing, in a language and manner the
resident can understand, that:

(1) An appeal request may be made any time up to ninety days from
the date the resident receives the notice of transfer or discharge;
and

(i1) ( (Frapsfer—eordischarge—will—beSuspended—whenran—appeal—re—
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+3++4))) The nursing home will assist the resident in requesting a
hearing to appeal the transfer or discharge decision.

(2) ((A—?k%%%ed—ﬁﬁfs&ﬁg—éae&&&%y—ef—ﬁﬁfs&ﬁg—éae%%&%y—ﬁﬁs%—Sﬁspeﬁé

transferred—ordischarged—

+3+)) The resident is entitled to appeal the skilled nursing fa-
cility or nursing facility's transfer or discharge decision. The ap-
peals process is set forth in chapter 182-526 WAC and this chapter. In
such appeals, the following will apply:

(a) In the event of a conflict between a provision in this chap-
ter and a provision in chapter 182-526 WAC, the provision in this
chapter will prevail;

(b) The resident must be the appellant and the skilled nursing
facility or the nursing facility will be the respondent;

(c) The department must be notified of the appeal and may choose
whether to participate in the proceedings. If the department chooses
to participate, 1its role is to represent the state's interest in as-
suring that skilled nursing facility and nursing facility transfer and
discharge actions comply substantively and procedurally with the law
and with federal requirements necessary for federal funds;

(d) If a medicare certified or medicaid certified facility's de-
cision to transfer or discharge a resident is not upheld, and the res-
ident has been relocated, the resident has the right to readmission
immediately upon the first available bed in a semi-private room if the
resident requires and is eligible for the services provided by a nurs-
ing facility or skilled nursing facility;

(e) Any review of the administrative law judge's initial decision
shall be conducted under chapter 182-526 WAC.
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